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SMCR – THE FINAL COUNTDOWN FOR SOLO
REGULATED FIRMS
CONDUCT RULES, F&P CERTIFICATION AND THE NEW
REGISTER

FIT 1.3.2A – A RAP assessing the fitness and propriety
of staff being assessed under FIT should consider:
1. The nature, scale and complexity of its business, the nature and
range of financial services and activities conducted in the course of
that business;
2. Whether the candidate or person has the knowledge, skills and
experience to perform the specific role that the candidate or
person is intended to perform.
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FIT 2 – Assessment Criteria

oHonesty, Integrity and Reputation
oCompetence and Capability
oFinancial Soundness
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FIT 2.1 Integrity – Adverse Disclosures

o FIT 2.1.1A – A RAP determining the honesty, integrity and reputation of
staff being assessed under FIT, should consider all relevant matters,
including those set out in FIT 2.1.3G, which may have arisen either in
the United Kingdom or elsewhere.
o Firms should inform themselves of relevant matters, including checking
for convictions for criminal offences (where possible) and contacting
previous employers who have employed that candidate or person. If any
staff being assessed under FIT has a conviction for a criminal offence the
firm should consider the seriousness of and circumstances surrounding
the offence, the explanation offered by that person, the relevance of
the offence to the proposed role, the passage of time since the offence
was committed and evidence of the individual’s rehabilitation
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FIT 2.1.3G Integrity – Relevant Factors

o Convicted of any criminal offence
o Adverse finding/settlement in civil proceedings
o Interviewed in the course of disciplinary proceedings by a regulator
o Subject of proceedings of a disciplinary or criminal nature or notified of any potentially
o proceeding
o Contravened any of the requirements and standards of the regulatory system
o Received a justified complaint relating to regulated activities
o Involved with a company, partnership or other organisation that has been refused registration,
o authorisation, membership or a licence to carry out a trade
o A Director, partner, or concerned in the management, of a business that has gone into
o insolvency, liquidation or administration while the person has been connected with it
o Investigated, disciplined, censured or suspended or criticised by a regulatory or professional
o body, a court or Tribunal, whether publicly or privately
o Dismissed, or asked to resign and resigned, from employment or from a position of trust,
o fiduciary appointment or similar, or disqualified as a director
o Been candid and truthful in all his dealings with any regulatory body and whether the person
o demonstrates a readiness and willingness to comply.

D AC BEACH CRO FT

6

FIT 2.2 – Competence and Capability

o FIT 2.2.A In determining a person’s competence and capability to
perform a relevant function, firms should have regard to all relevant
matters including but not limited to:
– Training and competence requirements (in relation to the function
– that the person performs or is intended to perform);
– Experience and training suitable to perform the relevant function;
– Adequate time to perform the function and meet the responsibilities
– associated with that function.
o Firms determining the competence and capability of staff should
consider convictions, dismissals and suspensions from employment for
drug or alcohol abuses or other abusive acts only in relation to a person’s
continuing ability to perform their particular FCA designated senior
management function.
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FIT 2.3 – Financial Soundness

oIn determining a person’s financial soundness, firms should also
have regard, to any factors including, but not limited to:
1. Whether the person has been the subject of any judgment debt
or award, in the United Kingdom or elsewhere, that remains
outstanding or was not satisfied within a reasonable period.
2. Whether, in the United Kingdom or elsewhere, the person has
made any arrangements with his creditors, filed for bankruptcy,
had a bankruptcy petition served on him, been adjusted
bankrupt, had the subject of a bankruptcy restrictions order
(including an interim bankruptcy restrictions order), offered a
bankruptcy restrictions undertaking, had assets sequestrated, or
been involved in proceedings relating to any of these.
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Fitness and Propriety in Practice

Key issues in practice
oWho carries out each aspect of the F&P testing and where does
oresponsibility ultimately rest?
oHow will your organisation assess F&P? What criteria will it use?
How will it ensure consistency of treatment.
oWhat current documentation or procedures can you use to do this
and what may you need to change?
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Fitness and Propriety in Practice

Key documents/processes in practice
o Hiring process – background checks (including criminal records and
credit checks), CV and interview records, regulatory reference
management, qualifications etc;
o Appraisals and performance management;
o Disciplinary records and breach reporting;
o Assessment of training and competence;
o Self reporting eg changes in circumstances relating to F&P.
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Building the foundations of fit and proper in the Senior
Manager and Certified Lifecycle
Compliance

• Are your policies clear about
misconduct issues?
• Do your leaver processes
link to reward for malus and

• Are you testing fitness
and propriety on

• How do conduct
issues impact
compensation at a
business unit and
individual level?
• Are your malus and
clawback process

Role design
and job
description

Exit
Succession
planning
and promotion
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How are you assessing
fitness and propriety
against the role?

•

What obligations
regarding ongoing self
attestation have you
built into the contract?

Recruitment
and F&P
Employee
lifecycle

Breach

Reward

Performance
Management

Learning &
Development

Governance
•
•
•
•
•

•

Are fit and proper criteria integrated in performance management?
Are non-financial metrics and behaviours measured and documented?
How do these link into development and training plans?
How is breach management integrated with performance management?
Do employees provide self –attestation of their own F&P?

•

Are your processes
ready to handle the
breach notification
and requirements?

•

Do your disciplinary
processes need to be
updated?

KEY EMPLOYMENT LAW ASPECTS
Fitness and Propriety in Practice (2)
o Help is at hand – BSB Guidance
o Supporting guidance (1)
– Definitions;
– Sources of information;
– Assessment record template
o Supporting Guidance (2)
– February 2018;
– Establishing pass/fail criteria and evidencing F&P assessment;
– Scenario testing.
Statement of Good Practice – Regulatory References, September 2019
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KEY EMPLOYMENT LAW ASPECTS
Deciding whether to issue a certificate

1. Sourcing and
evaluating the
evidence

2a. Certificate
issued

2b. Certificate not
issued
2. Certification
decision
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3. Recording the
outcome

KEY EMPLOYMENT LAW ASPECTS
Decision Options
1. Sourcing
the evidence

Annual
assessment

2. Evaluating the evidence

No
risks/issues
identified

Maintain

Risk identified

Mitigate

Issue
identified

Remediate

New
Information

Remediation
not possible
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3. Outcome

Issue
certificate

Do not issue
certificate

Contact Information:

Joanne Owers
Partner – Employment & Pensions
Portwall Place
Portwall Lane Bristol BS1 9HS
Email: jowers@dacbeachcroft.com
Direct dial: 0117 918 2186
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Challenges of managing F&P during a
pandemic
§ The implications of assessment when working remotely
§ How to address?
§ How to identify performance – good and bad?
§ Managing remote investigations and disciplinary processes
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Any questions?
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Managing SMCR in a pandemic – other
challenges
Marian Bloodworth
Employment Partner, Kemp Little LLP
Co-Chair CityHR Consultation and Policy Committee
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Managing a split/remote workforce
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Managing a split/remote workforce

§ Challenges of oversight in remote working environment include:
§ Managing information flow – ensuring SMs get the oversight they need of their business areas
§ Conduct risk – employees take more risk without supervision
§ Risk of data breaches – employees house-sharing could inadvertently breach Conduct Rules/other duties
to customers
§ SMs may feel less inclined to delegate – handling too much alone – leading to mistakes
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Is remote working a breeding ground for
bullying/harassment?

• These behaviours less easy to spot in an online environment
• Unintended consequences of certain communications in writing
• Remote environment might make speaking up more challenging
• Disciplinary and grievance procedures more difficult to conduct remotely
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How might you address these challenges?

§ Training for managers on spotting early signs of B&H, regular check-ins to ensure that small instances of
inappropriate behaviour nipped in bud
§ Regular scheduled check-ins between SMs and reports to ensure flow of information
§ Develop a protocol for safeguarding customer information in shared accommodation
§ Online training and proactive self-assessment to help track performance
§ Adjusting record-keeping practices for remote working
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Maintaining a focus on culture and
conduct

Strictly Private & Confidential

Slide 23

Evolving expectations of culture and values

§ Ongoing focus on link between diversity and culture – part of way FCA assesses culture
§ In response to Black Lives Matter protests, FCA has again drawn link between poor culture and
misconduct
§ Concerns about fragmentation of culture due to remote working
§ Dissolution of culture could lead to opportunity to rebuild a healthier one
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Recommended steps to meeting culture/values
expectations

§ Clarity of purpose – consider how best to communicate this not in person
§ Managers must be open, honest and visible, prioritising leading as well as managing
§ Empowering people to speak up, providing channels appropriate for doing this remotely
§ Pay attention to wellbeing
§ Plan for the longer-term as well as the shorter-term – is remote working here to stay and what needs to
change in that context?

Strictly Private & Confidential

Slide 25

Marian Bloodworth
Employment Partner
marian.bloodworth@kemplittle.com
+44 (0) 20 7710 1654

Kemp Little LLP is a limited liability partnership registered in England and Wales (registered number: OC300242) and is authorised and regulated by the Solicitors
Regulation Authority. Its regulated office is Cheapside House, 138 Cheapside, London EC2V 6BJ. A list of members is open to inspection at the registered office.
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