Remuneration
regulation update
PRA and FCA consultations on the implementation of CRD V
in the UK

On 31 July 2020, the PRA released a Consultation Paper setting out their
proposed implementation of CRD V in the UK. On 3 August 2020, the FCA
published its equivalent consultation. Both consultation periods will run until
30 September 2020.

At a glance
What is it?
•

•

CRD V and CRR II are the latest iterations of the Capital
Requirements Directive and Capital Requirements
Regulation respectively. Both contain requirements for
remuneration. The key changes from a pay perspective are
in the Directive in relation to the application of
proportionality. There are limited changes in the CRR
(which contains the disclosure requirements).
The PRA and FCA have now published their proposed
implementation of the CRR package in the UK. They have
done this through a Consultation Paper (‘the Consultation’)
which also includes a proposed amended version of the
Remuneration Part of the PRA Rulebook and draft
Remuneration Codes in the FCA Handbook, as well as a
proposed amended version of their existing Supervisory
Statement on remuneration (SS 2/17) and FCA Guidance.
The Consultations run alongside a recent HM Treasury
consultation paper that sets out the parts of the new CRR
package that will need to be implemented through
changes to UK legislation following the UK’s exit from the
EU.

Who is this relevant to?
•

The Consultation is relevant to banks, building societies and
PRA-designated investment firms. The latter are large dual
regulated investment firms on a list published and
maintained by the PRA.

Where can I find it?
• The PRA consultation paper can be found here.
• The proposed updated PRA Rulebook can be found here.
• The proposed updated SS2/17 can be found here.
• The FCA consultation paper including draft Remuneration
Codes and associated guidance can be found here.
• The HM Treasury consultation can be found here
What is the timing?
• CRD V will apply from 28th December 2020. The
remuneration requirements will come into effect for the first
full performance period starting on or after this date (i.e. for
firms with calendar financial years, it will come into effect
from 1 January 2021 and impact bonuses paid in Q1 2022).
What should I do next?
•

Consider whether to respond to the questions posted in the
Consultation Papers in advance of 30 September 2020.

•

Feedback should be provided directly to the PRA
(CP12_20@bankofengland.co.uk) and FCA
(cp20-14@fca.org.uk)

•

Identify the individuals in scope of the requirements and
perform a gap analysis to identify where changes will be
required to remuneration policies and practices. Changes
will need to be implemented before the end of the year.

Who can I contact?
Further details and contact details can be found at the end of
this document

In detail
Introduction
In June 2019, the final versions of the
Capital Requirements Regulation (CRR II)
and the updated Capital Requirements
Directive (CRD V) were published in the
EU Journal. On 31 July 2020 the PRA
published their consultation on the
transposition of the new regime in the
UK.The FCA published its equivalent
consultation on 3 August. The
requirements are expected to come into
effect for performance periods starting on
or after 28th December 2020. The PRA
and FCA’s proposed approach largely
mirrors the EU texts. The PRA is the lead
regulator for CRD V and therefore the
below focuses predominantly on their
approach, however the FCA approach is
broadly consistent unless otherwise
stated.
Context
In December 2015 the European Banking
Authority (‘EBA’) published it’s Opinion on
the application of proportionality (‘the
Opinion’), stating that it did not think it was
appropriate for certain member states to
disapply certain requirements on the basis
of proportionality. In particular, the limit on
the ratio of variable pay compared to fixed
pay (‘the bonus cap’), malus and
clawback were cited.
The Opinion recommended that CRD IV
should be amended to address this issue
and ensure a more consistent application
of the requirements across the EU. This,
among other issues identified with the
CRD IV regime, triggered the
commencement of the process to amend
CRR and CRD IV through the European
legislative process, which is now at the
national implementation stage. The PRA
are one of the first national regulators to
publish their proposed approach.
The PRA note that they will keep the
proposed policy under review to assess
whether any changes will be required due
to changes in the UK regulatory
framework at the end of the EU Exit
Transition Period, including those arising
once any new arrangements with the
European Union take effect.
Notwithstanding this, the PRA expects the
proposals set out in the Consultation to
continue to apply after the end of the EU
Exit Transition Period.
Despite the UK’s exit from the EU, the
PRA’s approach is largely consistent with
that suggested by the EU regulations
indicating a desire for harmonisation and
equivalence across Europe.

Overview of requirements
The key headlines from a remuneration
perspective are:
Material Risk Taker (MRT) identification
The PRA intends to use the approach to
MRT identification set out in the EBA
regulatory technical standard (link here).
We have previously published a briefing
that covers this in detail. The following
points in the Consultation provide
additional clarity:
• MRTs will continue to have to be
identified on a solo and consolidated
basis. This means that individuals in
non CRR entities within a CRR
consolidation group will need to be
identified as MRTs where they can
create material risks to the
consolidation group.
• There will no longer be a requirement
for firms to notify the PRA of
exclusions for individuals identified
solely under the quantitative criteria,
where those individuals earn less than
€750k. The Consultation suggests that
the PRA will continue to notify the EBA
of exclusions for individuals earning
over €1m.
Structures
One of the major changes in CRD V is
the extension of the requirement to
limit variable pay to 100% of fixed pay
(or 200% with shareholder approval) –
the bonus cap – to all CRD V MRTs of
all firms in scope of the Directive. As
expected the PRA have chosen to
comply with this requirement in the
UK, which marks a deviation from the
proportionality approach they have
adopted in the past.
The PRA have also clarified that
malus, clawback and the buyout
reporting regime (under which firms
must track buyouts for new hires and
leavers) will now apply to MRTs at all
firms, rather than just Level 1 and 2
firms as was the case previously.
Additionally, the PRA have confirmed that
firms are expected to have a firm/ group
wide policy on performance adjustment
(which may include in year adjustment,
malus and clawback as appropriate)
including for non-MRTs.
The prohibitions on guaranteed variable
remuneration (i.e. guarantees are
restricted to new hires in the first year of
service) will continue to apply to all MRTs.

Under CRD V, deferral periods have been
extended from 3-5 years to 4-5 years.
The UK rules currently go further than the
European rules, requiring 7 year deferral
for Senior Managers and 5 year deferral
for ‘Risk Managers’. The FCA
acknowledge that the change to the
individual proportionality thresholds (see
section over the page) will bring more
individuals in scope of deferral than has
been the case previously. To partially
mitigate this, the UK regulators appear to
be proposing to distinguish between
individuals earning more than £500k and
those earning less than £500k (where
£500k is one of the existing
proportionality thresholds). For those
earning over £500k the UK ‘gold plated’
rules will apply with deferral of up to 7
years depending on the category of MRT.
For those earning under £500k the
minimum requirements under CRD V will
apply. The same approach has been
taken to clawback. The FCA have also
introduced a new category of MRT for
deferral and clawback purposes,
capturing FCA designated SMFs.
The consultation papers are not entirely
clear on the treatment of all categories of
MRT, however our interpretation of the
published guidance and the implications
for deferral and clawback for specific
categories of MRTs is set out in the
Appendix.
Finally, CRD V continues to require firms
to pay 50% of variable pay in
instruments. The PRA have clarified that
listed companies will now be allowed to
use share linked instruments or
equivalent non cash instruments to meet
this requirement.
Firmwide proportionality
As above, the bonus cap, malus,
clawback and the buyout regime will apply
to CRD V MRTs at all firms in scope.
Firms which satisfy the definition of ‘small
CRR firms’’ (i.e. level 3 firms as defined in
the Appendix) will continue to be able to
apply proportionality for deferral and
payment in instruments. The definition
differs slightly from the current definitions
and therefore firms should review them in
detail. The proportionality thresholds for
the purposes of disclosure and
establishing a Remuneration Committee
are also set out in the Appendix. Only
level 1 and 2 firms will need to establish a
Remuneration Committee.

The PRA also clarifies that firms that
satisfy proportionality requirements that
are part of groups, are required to apply
the highest standard of requirements that
apply to any single entity in the group.
This is broadly consistent with the current
application of the regime, however it
removes the possibility for firms in higher
proportionality tiers to apply to ‘retier’
particular entities within the group in order
to disapply the requirements for deferral
and payment in instruments. Firms will
continue to be able to request to be
treated as a firm in a lower proportionality
tier for the purposes of the disclosure and
Remuneration Committee requirements
on a case by case basis.
Individual proportionality
CRD V retains the ‘de minimis’
concession that allows firms to disapply
deferral and payment in instruments on
the basis of proportionality at individual
level, however the thresholds have
been reduced to:
1. individual variable pay of £44,000
(reduced from total remuneration
of £500,000); and
2. less than a third of total pay is
variable.
This will have a significant impact on
firms where MRT pay is typically well
below the current £500,000 threshold
but above the £44,000 threshold.
Additionally the previous guidance on
part-year MRTs has been updated, with
the new guidelines implying that:
1. for individuals moving from a
non-MRT role to an MRT role, only
compensation with respect to the
MRT role will be subject to the
structural requirements (i.e. firms
can apportion pay into ‘pre MRT
pay’ and ‘post MRT pay’);
2. for individuals joining as MRTs part
way through the year the structural
requirements will apply to all
variable pay.

This means that the structural
requirements will apply even where an
individual has been an MRT for less
than three months in a performance
year.
The guidance on treatment of
guarantees has been removed, which
indicates that all guaranteed variable
pay will be included for the purpose of
the bonus cap calculation.
Governance
Under CRD V, firms are required to
maintain ‘gender neutral’ remuneration
policies and also report data on their
gender pay gaps. This is covered in the
HM Treasury consultation which broadly
defines ‘gender neutral’ as ‘equal pay for
equal work’ and notes that the existing
gender pay reporting requirements in the
UK (for firms with more than 250
employees) are sufficient to meet the
reporting requirements.

Disclosure
The Consultation contains little additional
guidance on the disclosure requirements
in Article 450 of the CRR, which remain
largely unchanged from the original CRR.
The requirements apply on a
proportionate basis however and the
Consultation clarifies how the
requirements will apply to different firms.
Details of the definition of the
proportionality levels that will apply for the
purposes of disclosure are set out in the
Appendix.

Timing and consultation process
The PRA and FCA’s consultations will run
until the 30 September 2020. The
consultations are running alongside the
HM Treasury consultation that was
published on 16th July 2020 (with
responses required by 19 August 2020)
which discusses the changes that will be
required to UK law to implement the CRR
post the UK’s exit from the EU (i.e.which
firms will be subject to the CRR package
as well as the definition of a gender
The FCA proposals will include a
guidance provision which reminds firms of neutral remuneration policy). The PRA and
FCA note that their consultations focus on
their existing obligations to ensure their
the transposition of CRD V with a follow
remuneration policies and practices
up consultation in Autumn 2020 to consult
(including individual performance
assessment and variable pay awards) do on any of the items raised in the HM
not discriminate against employees on the Treasury consultation if required.
grounds of any of the protected
characteristics set out in the Equality Act
2010. In reality this does not go any
further than existing legislation, but does
give the FCA a mandate to supervise and
opine on firm’s policies and actions in this
area.
‘Significant’ firms are still required to
establish an independent Remuneration
Committee under CRD V, however the
definition of significant for this purpose
has been updated. Details of the relevant
proportionality levels for this purpose are
set out in the Appendix.

Appendix 1: Deferral and clawback periods
MRT type

Deferral period

Clawback period

Total Comp >500k
7 years (can be extended to 10
years)
7 years (can be extended to 10
years)

PRA-designated SMF

7 years

FCA-designated SMF

5 years

Member of management body or senior
management of significant firm

5 years

7 years

4 years (5 years if certain
criteria* met)

7 years

5 years
5 years

6 years
6 years

5 years

6 years

4 years

5 years

Other MRT
Total Comp < 500k
PRA-designated SMF
FCA-designated SMF
Member of management body or senior
management of significant firm
Other MRT

* Deferral of 5 years if the MRT meets criteria in Article 6 (1,2,5) of the EBA RTS on MRT identification or is identified by the criteria
in the Directive itself

Appendix 2: Proportionality levels
Proportionality level

Total assets and other criteria

Level one
Level two

-

Average total assets > £50bn
All firms where any member of the group has assets in excess of £50bn

-

Average total assets between £13bn and £50bn
Average total assets between £4bn and £13bn, does not meet the definition of a
‘small CRR firm’ or a ‘small third country CRR firm’.
Average total assets < £13bn, and the firm meets conditions to be a ‘small CRR firm’
or a ‘small third country CRR firm’.
Average total assets < £4bn.

Level three
‘Small CRR firm’ is defined as:
1.
a.
b.

that the firm is not a large institution and either:
has average total assets not exceeding £4 billion; or
the firms has average total assets exceeding £4 billion but not exceeding £13 billion;

and where (in the case of 1(b)):
i.
it is appropriate for the firm not to be required to comply with the [relevant remuneration rules], taking into account the
nature, scope, and complexity of its activities, its internal organisation and, if applicable, the characteristics of the group to
which it belongs;
ii.
the firm has a small trading book;
iii.
the total value of the firm’s derivative positions held with trading intent does not exceed 2% of its total on- and
off-balance-sheet assets and the total value of its overall derivative positions does not exceed 5 %; and
iv.
the firm is not subject to any obligations, or is subject to simplified obligations, in relation to recovery and resolution
planning.
‘Small third country CRR firm’ is defined as:
1.
is that the branch operation of the third country CRR firm in the UK either:
a.
has average total assets not exceeding £4 billion; or
b.
has average total assets exceeding £4 billion but not exceeding £13 billion;
and where (in the case of 1(b)):
i.
it is appropriate for the third country CRR firm not to be required to comply with the [relevant remuneration rules], taking into
account the nature, scope, and complexity of the activities and internal organisation of its branch operation in the UK and, if
applicable, the characteristics of the group to which it belongs.
ii.
the firm’s branch operation in the UK has a small trading book; and
iii.
the total value of its branch operation in the UK’s derivative positions held with trading intent does not exceed 2 % of its total
on- and off balance-sheet assets and the total value of its overall derivative positions does not exceed 5%.
‘Large institution’ is broadly defined as a firm with assets in excess of €30bn or one of the largest firms in the UK.
‘Small trading book’ - The size of the firm’s (or for the purposes of a small third country CRR firm, the branch operations in the UK
of the firm) on- and off-balance-sheet trading-book business is equal to or
less than both:
a.
5% of the firm’s total assets; and
b.
€50 million
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