Remuneration
regulation update
FCA publishes initial thoughts on the implementation of the
Investment Firms Regime in the UK

On 23 June 2020 the Financial Conduct Authority (‘FCA’) published a Discussion Paper (DP20/2) on a prudential
regime for UK investment firms. This marks the first step in implementing a set of prudential rules for UK
investment firms, broadly equivalent to those under the EU Investment Firms Regime (‘IFR’). The Discussion
paper precedes a formal Consultation Paper and firms are encouraged to provide feedback and input between
now and 25 September 2020.

At a glance

•

Although the DP is not explicit, the timeline for further
consultation and publication of final rules implies that
the remuneration requirements under the new regime
will not come into force in the UK before June 2021 at
the earliest.

•

We expect the most likely scenario is that the new
regime will apply to performance periods starting after
June 2021.

•

Following the initial consultation ending 25 September
2020, the FCA intends to publish a Consultation Paper
setting out formal proposals for the implementation of
the new regime later in 2020.

What is it?
•

The FCA has published a Discussion Paper (‘DP’)
on a prudential regime for UK investment firms
(‘the new regime’). This is the first stage of the
UK’s implementation of a bespoke regime for
investment firms, broadly aligned to those under
the IFR which will apply across the EU.

What are the key changes?
•

•

The DP sets out the FCA’s initial thoughts on
implementation and provides useful clarity on
how the FCA expects the regime to apply in
practice in the UK. It asks firms to provide
feedback on a number of key areas, particularly
the application of proportionality and the
thresholds that will apply in the UK.
The new regime will be implemented through a
new Remuneration Code which will replace the
current IFPRU and BIPRU Remuneration Codes
and associated guidance.

Who is this relevant to?
•

This will be of interest to all firms with MiFID
permissions.

Where can I find it?
•

The DP from the FCA can be found here. The
main sections relating to remuneration are
chapters 13 and 18, although other sections
including
‘Application’
and
‘Prudential
Consolidation’ are relevant.

What is the timing?
•

As IFR will be introduced after the scheduled
end of the UK’s transition period to exit the EU,
the UK are not required to follow the EU
timetable.

What should I do next?
•

Familiarise yourself with the FCA’s DP on their potential
implementation proposals and send your comments and
responses to their questions by 25 September 2020.

•

Refine your implementation strategy considering how the
suggested direction of travel will impact your firm.

Who can I contact?
Duncan Nicholls
T: +44 (0)7718 865201
E: duncan.e.nicholls@pwc.com
Jill Townley
T: +44 (0)7753 458921
E: jill.h.townley@pwc.com
James Coombs
T: +44 (0)7739 449179
E: james.a.coombs@pwc.com
Tom Gunning
T: +44 (0)7753 464554
E: thomas.gunning@pwc.com
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In detail
Context
In 2017 the European Commission proposed a
review of the existing prudential regime for
investment firms based on the premise that it
was not appropriate to apply the same
requirements to banks and investment firms
given the fundamental differences between the
sectors.
Following a long consultation process IFR was
published in the European Journal in
December 2019. EU member state national
regulators have until June 2021 to implement
the requirements into national regulation.
IFR will come into force after the end of the
transition period for the UK leaving the EU, so
will not strictly apply to the UK. The FCA was a
key driver in the development of IFR and
therefore are implementing a similar regime.
Throughout the DP there are references to the
fact the FCA do not need to follow the EU
requirements. Notwithstanding this they appear
to be applying the majority of the requirements,
with some practical modifications where they
feel they are necessary for the UK market. It
should be noted that the FCA is not limited by
EU thresholds and therefore may set their own
if they wish. Further details on areas where they
are considering this is set out later in this
document.

Key changes to the current regime
for UK investment firms
Application and consolidation
Broadly, the new regime will apply to all firms
with MiFID permissions. The new regime will
apply
on
a
consolidated
basis
(i.e.
encompassing the whole group or part of a
group) and there is a degree of complexity as to
the scope of application depending on a firm’s
specific circumstances. Further detail on this
and the interaction with other regimes is set out
in the appendix.
Timing
The DP does not provide an explicit
implementation date for the new regime and
firms are asked to provide views on this. Given
the timeline for consultation, it is unlikely that
the new regime will be implemented in the UK
before the IFR comes into force in the EU in
June 2021. The DP consultation period ends on
25 September, after which the FCA will collate
views and draft their formal implementation
proposals for consultation. The second
consultation period will likely span 2-3 months
before the final rules are published. It is
therefore most likely that the first performance
period in scope will be after June 2021.

CRD V is due to come into force in the UK for
performance periods after 28 December 2020.
This means that current CRD IV investment
firms may be in scope of CRD V (and the bonus
cap) until the new regime comes into force. The
DP does not mention the treatment of this gap,
however we understand that the PRA and FCA
intend to take a pragmatic approach. Further
clarity on this is expected to be provided as part
of the PRA and FCA’s consultation on CRD V,
expected in the coming weeks.
Firmwide proportionality
IFR sets firmwide proportionality levels at
€100m on-and-off balance sheet assets,
however allows for discretion by member states
to increase the threshold up to a maximum level
of €300m. The threshold is based on the
average of the preceding 4 years. Firms above
the proportionality threshold will be known as
‘significant’. Firms which are not significant will
be able to disapply the rules on deferral,
delivery of variable pay in instruments, and
establishment of an independent remuneration
committee.
The FCA have stated that they intend to use a
threshold of ‘at least’ €300m. The use of the
term ‘at least’ suggests they are potentially
open to a higher threshold should firms provide
a compelling case as part of the consultation.
The FCA, however, also discusses the
possibility of developing an additional set of
criteria based on the internal organisation, the
scope and/or nature of the main activities of
some investment firms to make exceptions for
some firms below the threshold (which could
include firms who fall below the €100m
threshold). Firms are asked to provide comment
on where the threshold should be set.
Individual proportionality
IFR allows firms to disapply certain rules, such
as deferral and payment in instruments, where
individuals meet certain ‘de minimis’ criteria.
IFR specifies these criteria as where variable
remuneration is less than €50,000, and is less
than 25% of total annual remuneration. The
FCA indicate that they may consider increasing
this threshold, perhaps in line with the current
regime (where total remuneration is less than
£500,000 of which no more than 33% is
variable). Again, firms are asked to provide
comment on where the threshold should be set.
The DP confirms that thresholds would be
applied pro rata for new joiners and guarantees
and sign-ons would be included in the
calculation.
Material Risk Taker identification
IFR requires firms to identify staff who create
material risks, to whom the remuneration
requirements will apply to the greatest extent.

Material Risk Takers (‘MRTs’) will be subject to
deferral, payment in instruments, malus, and
clawback in particular. Under IFR MRTs will be
captured based on criteria published by the
EBA. The FCA note that the IFR captures
individuals who create risks for the firm and
also the assets it manages, which is broader
than the current prudential regimes which focus
on the firm only. The FCA plan to base their
approach on the EBA criteria, however may
make changes for the UK market where
appropriate. They particularly note that firms
should consider all risks including conduct risk,
for example those who may cause harm to
clients because of the potential impact of their
conduct on the assets the firm manages.

Governance
The FCA reiterate the requirement under IFR
that significant firms must establish ‘gender
balanced’ remuneration committees, although
confirm that they can be established at group
level. The FCA suggest they will not define
‘gender balanced’ as a certain number or
proportion of women, and instead suggest that
firms should decide on target representation of
an
underrepresented
gender
on
the
remuneration committee, establish a policy on
their plan to achieve this target and be able to
justify the position taken if required.

Ratio of fixed and variable remuneration
Under IFR, firms are required to set and
disclose the ratio of fixed to variable pay for
their staff. The FCA confirm that they will adopt
this requirement, however they do not intend to
set a specific ratio that firms must adhere to.
They acknowledge that firms may wish to set
different ratios for different categories of staff
and note that any ratio should be robustly
justified. It is likely that ratios adopted will need
to be publicly disclosed under the requirement
to publish ‘information on the ratio of fixed and
variable remuneration’.

Performance assessment
The FCA will not specify weightings (e.g. of
firm, individual, and business unit performance,
or financial and non-financial performance),
however they do suggest that an even split of
financial / non-financial metrics may be
appropriate for some firms. Firms will need to
justify their chosen split. The FCA has
suggested metrics on conduct should make up
the majority of the non-financial element.

2

Performance assessment (continued)
The FCA has also stated that risk adjustment is
important but although they will not prescribe
how it should be applied, they will issue further
guidance in due course. This includes ex-post
risk adjustment (malus and clawback) which
applies for all firms. The suggested content of
the guidance implies it will be similar to the
existing guidance under CRD IV. It is worth
noting that where non-significant firms don’t
have deferral they will be expected to use
clawback.

Structural requirements
With regards to the requirement to award 50%
of variable remuneration for MRTs in the form of
instruments, the FCA will base their approach
on the EBA Regulatory Technical Standards but
are prepared to take a flexible approach. They
do not expect firms to create formal instruments
purely for the purpose of delivering variable
remuneration. Instead, firms will be able to
propose alternative approaches (e.g. phantom
approaches) that meet the same objective for
alignment with clients and shareholders. This
will only be permissible where firms do not
issue instruments for other purposes and firms
will have to agree their proposed approach with
the FCA.

Instruments will be subject to a retention period
(both on the upfront and deferred instruments)
and the FCA have stated that they do not intend
to specify how long that should be.
Firms will also be required to defer 40% of
variable pay, pro rata, over 3-5 years, 60%
where variable pay is a ‘particularly high
amount’. Cash and non-cash elements must be
deferred. The FCA suggests that a particularly
high amount (for determining whether the
higher rate of deferral should apply) may be
£500,000 in line with the current regime. The
FCA note that it may be difficult to manage
deferral within partnerships due to the
requirements to pay tax on profit distributions at
the point of distribution. They note that they will
work with HMRC to address this issue and
imply that it may be possible to defer net of tax
in certain circumstances.

Other requirements
The FCA suggest they will also include
provisions for guaranteed variable pay,
severance pay, maintaining a sound capital
base, bail-outs, discretionary pensions and
circumvention. These are likely to be consistent
with the other current regimes.

Disclosure
Firms will be required to disclose quantitative
information, likely similar to the current pillar 3
regime, however firms will now also have to
disclose on aspects related to the gender pay
gap, as well as information on the number of
individuals in the firm that are remunerated
EUR 1 million or more per financial year, along
with details of their job responsibilities, the
business area involved and the main elements
of salary, bonus, long-term award and pension
contribution.

Next steps
The FCA will receive responses to the
Discussion Paper until 25 September 2020.
Following this they will publish a Consultation
Paper before the end of 2020.
Firms should review the Discussion Paper and
consider submitting a response by the deadline.
Firms wishing to respond can use the form on
the FCA website at:
www.fca.org.uk/dp20-02-response-form.
Alternatively, firms can send their response in
writing to Paul Rich/Hillary Neale, Strategic and
Cross-cutting Policy Division, Financial Conduct
Authority, 12 Endeavour Square, London E20
1JN or by email to dp20-02@fca.org.uk.

Appendix - Application and consolidation
Area of clarification

Detail

IFPRU/BIPRU firms who
will not be subject to CRD

Where investment firms are currently subject to the IFPRU and BIPRU Remuneration Code the FCA expects firms to
continue to comply with these codes until the introduction of the new regime.

Investment Firms in a CRR
group

Firms in a CRR consolidated group will be subject to both CRD V (on a consolidated basis, i.e. the rules will apply to
CRD group MRTs) and the new regime (on an individual and consolidated basis). It will be possible for firms to
include a CRR consolidation group and a consolidation group under the new regime. CRD V will apply to CRD V
MRTs, and the new regime will apply to MRTs identified under it. Where an individual is subject to both regimes the
more onerous requirements are likely to apply.

Investment firms in a
non-CRR group

The new regime will apply on an individual and consolidated basis. Consolidation is likely to extend further than
subsidiaries or branches of a common impacted holding company. Small and Non Interconnected (‘SNI’) investment
firms do not have to apply the remuneration requirements unless they are part of a consolidated group containing
non-SNI investment firms, in which case they will be subject to the new regime on a consolidated basis (i.e. the rules
will apply to group MRTs).

Interaction with SYSC 19F
/ AIFMD / UCITS V

Firms that are subject to MiFID, AIFMD and UCITS V will continue to be subject to these remuneration regulatory
requirements and these requirements will not change.

Subsidiaries and third
parties

The new regime will apply to third country branches. In terms of third country subsidiaries, the FCA suggest that
firms could apply for an exemption where applying the rules is unlawful in that specific country. The FCA is interested
in views on whether exemptions should be allowed for other reasons.

Dual regulated firms

Dual-regulated investment firms will remain subject to the Dual-regulated firms Remuneration Code in SYSC 19D
and the FCA plan on consulting in the coming weeks on proposals to update SYSC 19D to reflect the CRD V
remuneration provisions.
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